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ORDE

By 5.K. Singh, Chairperson— This corder iz being passed in the light of
order of the Hon'ble High Court of Karnataka dated 07.01.2021 passed in Writ
Petition No,14080/2020(GM-RES) at the insterce of the writ petitioner, Mr.Sachin
Narayan. The records disclose that the said writ petition was filed by M. Sachin
Narayan against the order dated 20.11.2020 of this Tribunal pessed in course of
hearing of B.P. Na.221/2020 along with various MAs and the Exesution
Application Mo 9/2020 filed therein. Some other connected matiers guch sz B.Ps.
Nos.621/2020 and 287/2020 were also being hesrd together with the aforssad
matter although these two petitions were of M/s Welworth Software Py, Ltd. inne

way directed against Mr.Bachin Narayen,

3.  The order of the Hon'ble Karnataka High Court dated 07.01.2021 notices the
ralevant facts in brief that it was in B.P. No221/2020 filed by SUN Distnbution
that an order was passed on 20.07.2020 dirscting E-Infrastructure & Entertainment
Pvt. Ltd. and Welworth Software Pvt, Lrd.(Respondents Wos. 1 and 2, respectivaly)
to pay a sum of Rs.22.20 crores to the petitioner SUN Distributicn Services within
a fixed time. Since the direction waz not complied. in an application under Section

20 of the Telecom Reguletory Authority of India Act, 1997 (TRAI Act) this
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Tribunal issued directione 4pon some respondents and granted further time to pay

the amount found due to SUN Distribution Serviees. In the same order dated

20.11.2020 the following observations were made against which Sachin Naravan

petitioned the Hon'ble Kamataka High Couye.

"At this stage, it appears proper to record o prima facie
Jinding that M Sctchin Nevavan as g majority share holder

has purposely removed from seene Mr. P Kailasam who Wera
negonaring for settlement and the qact of fraudulently stripping
Welworth of it assels it permitted will surel ¥ Denctit the
Mmajority sharekolder Hence, nonwithsianding the COrporate
verl, in this execution Proceeding it anpears RECESSary 1o pass
imierim order not Oniy in respect of responrdent no, | gnd
respondent no, 2 but aiso in respect of Mr, Sachin Narayan
whose full address and details shall be subpiimad by Sun
Distribution at the eariiest, preferably by Mondey,

THI the mext dare the respongents are given one Jagt
opporiunity to comply with the prayers (b) and e} in E4A No.
of 2020, as elaborated in the last arder. Those divections and
arders shall now also govern My Sachin Narayem the majority
share- holder wpon whom a copy of this order be sent at the
address to be furnished by the decree holder. as indicated

ahove,

THll the next date, respondent nos. 1 and 2 anwd Mr. Sachin

Narayan are restrained from alienating, fransferring or



encumbering in any way their assets and properiies without
seeking leave from this Tribumal, They are also restrained from
withdrawing any money from their bank accounts whose details
they must furnish by the next date, without seeking leave of this

Tribunal ™

3.  On behalf of SUN Distribution Services; MA No.278/2020 was filed on
02.12.2020 seeking impleadment of Sachin Narayan as respondent No.3 and M/s
Malnad Infotech Pvt, Ltd, as respondent No.4 and was taken up on the next dats.
By order dated 03.12.2020 this Tribunal accepted the Fakadatmema filed by learned
counsel for Mr.Sachin Naravan and in sbsence of any objections reised, implesdad
him as respondent No.3 and also granted likerty to reply 1o the focts alleged against

him in MA No.278/2020,

4. It transpires frem the order of the High Court that on behalf of SUN
Distribution Services a plea was taken thet on sccount of subsequent developments
and impleadment of Mr.8achin Naravan on 02.12.2020, this Tribunal would be
fully empowered to hear Mr.Sachin Narayean and pass orders as per law. It was
also contended that the order dated 03.12.2020 was not under cheliengs in the writ
petition. The Hon'hlz High Coust locked at the order dated 03,72 2020 to find that

MA No.278/2020 seeking impleadment of two persons was still alive end henes it



chose not to CXpress any opinion on the submissions advanced an behalf of

Mr.Sachin Narayan and observed that since the 1ssue is at large before the Tribunal
it would be st liberty to examine a7 the iesues mcluding the issie of
maintainability a3 well 28 Impleadment and bass order om MA Na 2784020 by
considering the rival contentions, While Chaerving that the jssus of impleadment
and of the jurisdiction of this Tribunal to proceed against Mr.Sachin Narsvan
would be open far adjudication by this Tribunal, the Hon'bla High Court staved
the order dated 20,1 12020 of this Tribunal, in so far g i+ concens Sachin Narsvas
and clarified thet the stay would continue til! the disposal of MA No.27812990
Time for reply by Mr.Sachin Narayan was indicated and this Tribunal wasg

requested to dispoze of Ma No,278/2020 expeditiously without bsing influensed

by its own subsequant observations and orders pessed sfter 20.11 2020,

5.  Inthe aforesaid background this Tribunal has heard the parties for deciding
the issues raised against impleadment of Mr Sachin Narayan and also his objzction
to jurisdiction on the ground that the respondent companies are serviee providars

but not he himzelf,

6 Before adverting to the rival submissions on the issue of impleadment and

jurisdiction, it is deemed necessary and useful to notice that the telscom sector



which later came to include broadeasting also, was desmed significant and of
sufficient public importance 1o require regulation by a statutory authority for
proper growth and development, The TRAT 4et aims to achieve the same through
establishment of the regulator - Telecom Begnlatory Authority of Indiz (TRAD
and this Appellate Tribuna!. 8o far as & Tribunal s concerned i is empowerad
In its origina! jurisdiction o adjudicate upon anyv dispute between e Heenzor and
a licensee; two or more service providers: and between a service provider and z
group of consumers. Tt ales has Jurisdiction to hear and dispage of appeals aoaing
directions or crders of the regulator. The Tribunel is not bound by the procadure
prescribed by the Code of Civil Procadire. 1908, It has the power to reoulate e
own procedure 2nd is 1o be guided by the principles 5 natural justice, It has many
powers which are vested in 2 civil court Disputes lving within its jurisdietion
cannot be decided by civil courts hecapse of statutory prohibition. It orders ars
executable as a decree of civil cont, Seetign 12 of the TRAT Act gives Dower 19
the Tribunal to execute its own decress for whioh it "wll have-all the powers of g

civil court.

7. The purpose of adjudication whether ynder 5 smecial iaw such 4s the TRAI
Act or by the ordinary ¢ivil courts i 1o achieve justics by finding out the trufs and

providing relief to the party found estitled Hhesste, Tha powers of an executing
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court are much more complex and have developed from time tn time by various

Judicial pronouncements of the Apex Court and other high courts.  The

significance of delive 'Bring justice by the EXeCUting court throwsh proper vse of the

powers available under the Cpo has been very well enunciated by Hon'hle Delk:

High Court in g Judgment by Justice J.B, Midha dated 05.08.2020 in the case of

M/s Bhandar; Engineers & Boilders Vs M Mekaria Raj Toint Vantores &

Ors. Leamed coursel for the petitioner, STV Distributions Services has rlaced
reliance, particularly on Paras 65 and 66. Thiz Tribunzl has found that juderent
quite illuminating on the moral as well 23 legal aspants of Why end how to aim for

Justice so as tn provide fraits of adindicasion expeditiously to the depriaes Halder
8. Adverting to th= ples that the Tribunal does not have jurtsdiction to procesd
against Sachin Narayan, the objection is found to be without substence sz it s
based upon a miscosception that the proeeedings gng Sackic Meravan are undes
Sections 14 and 14A znd not Ssction 191 ol the TRAL Act. The petition b 21N
Distribution Services under Sections 14 and 144 s admittedly batwesn s=rviee
providers. In this petition an order was passed on 20,07.2020 1o provide interim
relief to the pefitiomer. After hesing sl! +he consemad parties imefisding
respondent No.1, EIEPL and respondent Mo 2, Welwerth Software Pyt Lod. i wae

! 1 naped by the same interests
found that respordents Nos.1 and 2 were being manaped by



represented by one Mr Kailasam and “they have devised means to defraud the
creditors of respondent Mo.1, EEIPL which has'had a large business claimed to be
nearing a lakh of 8TBs by using and squipping Welworth to become its alter ego
and take over all its business end assets without paving anvthing so that tnzecired

creditors like SUN Distribution mey have no means to realize thelr monev, sven

the admitted duss. Such amrangement and transactions capnet be protected only
because respondent Wos: 1 and 2 are Surfstic persons having corsorate veil, This

cannot help to sanctify or legalise 2 fraudulent and sham transsction of trensfer of
assets apparently for no comsiderstion, Sudden'y respondent Mo.? Webwosth
which earlier had = business of 1000 STBs hzs acquired huse higiness and assats
of respondent MNeo.l in & manner so az to render EEYPL an smapty shelll Such
machinations and designs are clearly products of freud and cannat have any legal
sanctity.” Respondents Nos.1 and 2 wess hald jointly and severa!ly Lable w0 oay
the entire lawful dues of STIN Distribution end were directed to pay the admitted
amount of Bs.22.20 crores within ome month,  The cedar ageinst Sachin Nargyan
was passed later while proceeding with ag application for exscution under Szetior
19(1) of the TRAI Act, whereunder 21l the nowers of civil court for the purpose of

execution are availabla tn TDSAT,



. Review

Application filed sn behalf of responden: Mo, 1 was siso dismiss=d on 30.09.20%0
The respondents sought time for DAYING e amount of R2.22:20 crores dnd in snite
of accommodation granted on riore s ana dete, they failed to nay anvthing 4

the petitionsr regardless of pendency of epplication for IMpasing penelty fop

disobedience.

10.  Ultimztely, Execution Application beasing No.9/2020 wee fil=d on behalf of
the petitioner on 10:11.2020, Recpondent ol continged 16 mske offers .of
seftlement of the dues ayen on 11.11.2020 when the BA was considersd for the

first time and certain orders weps Passed to facilitate 4 setlemen:.

11. On 20.11.2020 this Tribunal passed the order under reconsideretion to
record a prima facie finding against Mr.Sachin Merayan as a majority shareholder
in the light of submissions mads by leared counse] for petitionsr on the bagiz of
facts recorded by Hon'ble Delhi High Court in its order dated 17.08.2020 212 the
law laid dowr in Thala: Devalopment Authority Va, Skipner Constrastion

Co.(P) Ltd., (1995) 4 SCC 622 which was alea noted by the High Courr. 'The

= . 1 - oyt sl ] ay Y- 1 Rlepegrge
facts supported the subs’ssion that ac & ma‘arrs shay ebolder, Mr Sachin Marzva:



1o

had purposely removed from the scens Mr.P. Kailasam who was negotiating for
settlement and that if Welworth iz also siripped .of its asgets, the loss o the
petitioner will be 4 benefit for him as 2 majority sharehelder: Henze, in view of
findings in the earlier order of 20.07.2020 that take-over of assets of respondent
No1 was fraudulent and the likelihood of fravdulent sripping of Welworth alsa,
this Tribunal on account of evident as well sz imminent further fraud hald tha
‘:‘Nﬂtwithstandi:zg the corporate vell in this ewscution procesding # sppsars
necessary’ 10 pass interim corderc.. .. gles Im orespest of  Wir Sachin
Narayan............. % THll vhe net date heowas regtrained frors restrucmsng
alienating, tansferring or recovering his #sssts and properties without seeking
leave from this Tribunal, This was in addition to interin: direction of similer nature

against respondent Nos. 1 and 2,

12. The aforesaid order was deemed necessary and actually proved useful
becangse on 20.11.2020 it became evident, a5 recorded in that order that
responderits Nos.l ard 2 were discheving the orders of this Tribunal bv nat
disclosing their assets in snite of repeated coportunity and the CEQ of Welworth
Software, Mr. P. Kallasem who was zlso sesociated with respondent Me.! had
stopped responding and hed becorie fnonmmneicads although on e sarlier dats

the stand was that talks for settlement shell ba ::-'_1"5'._3?:1. ggrf.gug{}_;
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13.  Those reasons are apparent from the order passed on 20.11.2020 and are
reiterated. It is clear that the order to proceed against Mr.Sachin Narayan was
passed not in the proceeding under Section 14 or 144 which involves adjudication
of disputes between service providers ete. but in the execution proceedings when it
became imperative to 1gnare the corporate veil because of past fraud and likelihood
of its being repeated further in respect of assets of Welworth Software also. In the
Jurisdiction under Section 19(1) as an executing court this Tribunal has all the
powers of a civil court and therefore, it cennot be accepted that in exercise of this
Jurisdiction and when fraud is apparent, this Tribunal cannot proceed against the
real person controlling the corporate entities, Mr.Sachin Narayan. The corporare
veil cannot be permitted to continge i aid of fraud evident from cireum stances and
the attending facts. On removal of vell, Sachin Narayan emerges as the service

provider in the cover of corporate veils,

14, The other objection advanced on behalf of Mr.8achin Narayan is on the
basis that there is no necessity in facts o ignore the corporate veil. The following
four judgments have been cited to suppott the submission that corporate veil can be

lifted only in extra-ordinary situation:

(i) Anirban Roy & Anr. Vs. Ram Kishan Gupta & Anr; SM(M)
359/2017
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(i) V.K. Uppal Vs. M/s Akshay International Pvt, Ltd.; (2010) SCC
Online Del 538.

(iii) Space Enterprises Vs. Srinivasa Enterprises Ltd.; (1998) SCC
Online Del 243; and

(iv) Mukesh Hans Vs. Uma Bhasin; (2010) SCC Online Del 2776.

It has also been submitted on the basis several judgments including that of the
Hon'ble Supreme Court in the case of Sneh Lata Goel Vs, Pushplata; (2019) 3
SCC 594, that executing court cannot go behind the decree so as to realize money

from any person other than the judgment debter.

15.  There is no quarrel with the aforesaid legal principles settled by a catena of
judgments. However, there is a long line of cases in which the law has clearly
evolved that fraud vitiates even the most solemn transactions, In the present case
the extra-ordinary situation of practice of fraud on the creditors of respondent No. 1
is writ large on the face of the record. The finding given by this Tribunal about
fraudulent practice adepted to deprive the creditors of respondent No.1, EIEPL by
pretending its take-over by respondent No.2 was challenged before the Delhi High
Court but the challenge was found to be without any merits. The subsequent facts
show that Welworth Software alse stopped showing compliance to the orders of

this Tribunal and it was not known to the ecncerned parties including the petitioner
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a3 to whom to approach for seeking obedience or even for talks for settlements. It

was only after his shareholding was noticed by Delhi High Court ang notice to

Mr.Sachin Narayan by this Tribunal after a prima facie finding against him, that

another set of counsels were tngaged and were given instructions leading to

disclosure of assets and liabilities ete. by respondent No.l and respondent No.2.

There are sufficient materials now on record which clearly indicate that Welworth

Software has also passed on the assets of respondent No. 1, at least large number of

STBs to other entities including M/s Malnad Infotech Pyvt, Ltd.(100% shares with
Sachin Narayvan and his wife), This has happened in spite of interim restrain order
passed by this Tribunal against the respondents angd also Sachin MNarayan. But

orders against the latter sre under stay till the present order 15 passed,

16. In his short reply to the MA, Mr.Sachin Narayan has made a bald
submission that there iz ne Justification to proceed against him personally for
implementation/complisnce with the interim decree dated 20.07,2020 which is
under challenge with the Division Bench of the Dalkj High Court. His other
submission is that the apprehension of fraudulent transfer of assets by Welworth
Software cannot subsist anymore because respenderts Nos.] and 2 have by now
disclosed their financial position and this also shows comnliance with the

directions of this Tribunal issued from time to time, Lastly. he has made a
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submission in the capacity of majority shareholder of Welworth Software Pvt. Ltd.
that pursuant to the Asset Transfer Apgreement dated 19.12.2019 between the
respondents Nos.1 and 2. no assete of respondent No.1 were actually transferred 1o
respondent No.2 and the latter has not divested or transferred hic assets to any
person or entity. This is contrary to the stand of respondents Nes.] and 2 who

strongly canvassed the Asset Transfer A greement of 19.12.2019 as genuine.

17.  In the rejoinder to the aforesaid reply, the petitioner has pointed out that
Mr.Sachin Narayan has not even denied the hasic facts an which thiz Tribunal
found the Asset Transfer Agreement dated 19.12.2019 to be fravdulent. In the
rejoinder it has been disclosed that Mr Sackin MNarayan along with his wife holds
100% share in Welworth but respondert Mo.2 has pleaded otherwise, It has been
submitted that even in respondsnt No,2, EIEPL he holds together with his wife
93.06% share. In respect of Malnad Infotech Pve. Ltd. aleo he is said to hold

100% share,

18. The facts pleaded by the petitioner/applicant in MA No.278/2020 for
seeking impleadment of Mr.Sachin Narayan including financial transactions
shareholdings have not been subjectzd to any specific derial or reply. Some

material facts were highlighted from Parag 3.9 2nd 3.10 of the application. The
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financial transactions showing withdrawal and deposits of Mr.Sachin Narayan
clearly indicate his total control over respondents Nos.1 and 2. Both the entities
may have some officials 1o represent the management but they are all creatures of
Mr.Sachin Narayan. Hs is the real face of respondents Nos.1 and 2. His presernice
12 essential to understand the financial transactions and various aspects related to
management of respondentz Mos ] and 2 including their assets and lizhilities,
Without his impleadment the decree holder may not oet relief and justice, Henee,
the prayer for implsadment of Mr.8achin Narayan as respondent No.3 iz zllowed.
The memo of parties he corrected accordingly, The earlier arder passed against
him so as to restrain him fom alienating, trensferring or encumbering in any way
his assets and properties and also from withdrawing money from his bank
accounts, without seeking leave from this Tribunal is reiterated and confirmed afer
having perused his reply and noted the submigsions on his behalf. He must submit
details of his bank account and 211 other assets and properties including 2 list of all
business entities whersin he with his wife held'holds majority shares, including
corporate or partnership businesses, and show the quantum and value of their

shares with percentage vis-4-vis totel shares in such entities/businessss,

19, Although some details relading o Vir.Sachin Maravan are available on record

by way of papers relating to IT Return, he should disclose his relationship with all
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his buginess ventures and their worth, as directed above, within two weeks from

today by filing appropriate affidavit on the lines of respondents Nos.1 and 2.

20. At this stags it is not deemed necessary to implead Mis h-'i.a'.'nad Infotech Pwt.
Ltd. even if it is fully owned by Mr.Sachin Marayan, This prayer meay be renewed
in future if there are materiz's found to show thet business of Mainad is also being
nm in a fraudulent manner so as to deprive the henefite of decres under execution
passed in faveur of the petitioner. The MA Na278/2020 iz allowsd to the

aforesaid extent and disposed of accordingly,

21.  For taking steps in the Execution Application and for considering any other

relevant issue, post the matter under the heed “for directions™ on 09.03.2021.

A PTTIIRT ISR T -a--cul\.l

5.K. fingh)
Chairperson



