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JUDGMENT

1. Broadcasting Petition No. 354 (C) of 2016, Cable Operators Welfare
Association, Kerala Vs. Den Networks Limited was filed by Cable Operator
Welfare Association, having Eighty One (81) Petitioners clubbed together, by

way of Association, under Section 14 read with Section 14(A) of TRAI Act,



1997, challenging disconnection notices under clauses 6.2 and 6.5 of the
Telecommunication (Broadcasting and Cable Services) Interconnection
(Digital Addressable Cable Television Systems) Regulations 2012,
(hereinafter referred to as DAS Regulations), as amended, threatening to
arbitrarily disconnect the signals of channels to the Networks of its
members, arbitrarily increasing the monthly subscription charges, time and
again harassing the members of the Petitioners by demanding arbitrary and
unjustifiable amounts, failure to provide monthly invoices and any clarity on
the billing done by Respondent on the affiliated LCOs, failure to hold
discussions and negotiations for execution of a subscription agreement in
utter defiance of DAS Regulation, provide proper quality of set top boxes,
provide rental schemes and other options for providing set top boxes to the
subscribers, arbitrarily charging amounts towards repair of set top boxes and
refusing to issue receipts for the set top boxes. Thereby, failing to comply
with the Standards of Quality of Service (Digital Addressable Cable Television
Systems) Regulations, 2012. The action of Respondent, apart from being
unilateral, whimsical, arbitrary, being in direct contravention of DAS
Regulations. The same disconnection notices were illegal. The notices dated
21.03.2016 and 27.04.2016 were made Annexure P-1 (Colly) to Petition.

Petitioners’ Association, being association of Local Cable Operators,



operating the State of Kerala was the care taker for the interest of LCOs i.e.
Member of this Association. Hence, this Petition was filed by signature of
Mr. Suresh Kumar S., the treasurer of the Petitioners’ Association, duly
authorized to file, sign and institute the Petition by Power of Attorney/
Authority Letter issued by the Petitioner. In case of any direction, leave for
filing separate Petition by all its 81 members at later stage. These 81

members were made Petitioners in the Annexure P-2 (Colly).

2. Respondent, being a Multi System Operator(MSO) under DAS
Regulations, operating in the area of Kerala, was providing its signals to
Petitioners and was receiving regular monthly charges from the members of
Petitioner. Members of Petitioner have all through-out made timely
payment of their monthly subscription dues, with no default. It was @
Rs.30/- per set top box, plus applicable taxes, per connection. These signals
were received from Respondent, since 2009 and interconnection agreement
was there with JV partner of Respondent, M/s Malayalam Telenet India Pvt.
Ltd. A copy of agreement executed between Respondent and one the
member LCO of Petitioner was Annexure P-3 to Petition. Respondent was
continuously harassing since the inception of DAS Phase 3 regime in DAS

area in Kerala. Unreasonable demand of arbitrary amount was being made.



Time and again request was made to Respondent for holding a discussion
and making a negotiation for execution of subscription agreement.
Subsequently, the implementation of DAS Phase 3 has been stayed by
various High Courts, throughout the country. But Respondent was charging
unreasonable prices towards the set top boxes from the LCO’s exorbitantly
with high amount towards the repair of set top boxes. No receipt was ever
issued. Petitioner, being aggrieved by disconnection of signals to the
networks of their members, immediately filed a Writ Petition (Civil) No. 9052
of 2016 (F) before High Court of Kerala at Ernakulam, because, there was
paucity of time for moving before this Tribunal. A complaint was also made
before Additional District Magistrate, Ernakulam for this illegal act of
Respondent. Respondent was restraint from disconnection, without issuing
notices under the Regulations. High Court of Kerala, vide order dated
10.03.2016, restrained Respondent from disconnecting the signals to the
Petitioners’ network for a period of three months and re-notified the matter.
The Petitioner undertook to withdraw the Petition before Kerala High Court
on the next date after getting interim protection from this Tribunal. On
19.03.2016, an interconnection agreement was sent by Respondent, to one
of the Member of Petitioner Association for its acceptance. The same was

with those coercive terms. The protest, by way of email dated 19.03.2016,



with making a request for reasonable terms and conditions, was made, and
then after, many requests, through emails, were made. One of the member,
Sat Vision Network, was asked to make payment @ Rs.34.35 per set top box,
inclusive of taxes, but the other members were being pressurized to make
payment @ Rs. 50/- plus taxes and in case of non-acceptance, threat of
disconnection was there. Few of the Members were not being given proper
channels, ultimately, unilaterally, notice of disconnection were issued
against Members of Petitioners’ Association, which were challenged, by way
of this Petition, with a prayer for restraining the Respondent from giving
effect to its impugned disconnection notice dated 27.04.2016 or in any
manner interfering/disrupting or discontinue the signals services being
provided to the areas of operation of the members of Petitioners’
Association. Further relief was sought that Respondent be directed not to
arbitrarily increase the monthly subscription charges payable by the
members of the Petitioners’ Association. Respondent be also directed to
replace the faulty set top boxes of the subscribers of members of Petitioner,
so that quality of signal transmitted be updated. Respondent be further
directed to hold negotiations for execution of subscription agreement with
the members of Petitioners’ Association strictly with adherence of DAS

Regulations. An interim ex-parte order, with respect to giving no effect to



disconnection notice and realizing arbitrary charges, was prayed. This
Petition was filed before this Tribunal, wherein an oral direction to
Respondent ‘Den Network Limited’ on 16.05.2016, for not disconnecting the
signals, provided to Members of Petitioners’ Association, was given by the
then presiding Tribunal. This oral direction was made written direction of
this Tribunal, vide order 26.07.2016, whereby Tribunal formally ordered
Respondent not to disconnect signals. Vide order dated 30.09.2016, Tribunal
directed the member LCOs of the Petitioners’ Association for not migrating
to any other MSO and any other MSO was directed not to supply signals to
impugned service areas. Vide order dated 25.10.2016 further rider was
imposed that correct subscription fee by the Members of Association shall
continue to be paid as per invoices, raised by Respondent. Vide order dated
21.12.2016, Counsel for Respondent submitted that the Respondent be
permitted to disconnect those LCOs, who have not made any payment, from
the date of interim order, and Tribunal directed that this matter shall also be
considered on the next date of hearing. Vide order dated 15.12.2017,
Tribunal made observations that in several matters, the Tribunal has been
taking consistent stand that when matter related to individual agreement
and separate accounts of local cable operators, it is not proper to entertain a

joint application, at the instance of an application. That on account of



admitted fact, that there is no written agreement, between the parties since
long, in such scenario, the interim arrangement requiring to respondent to
continue to supply signals, without the agreement, must be brought to an
end, without any further delay. Therefore, this Tribunal have ordinarily
proceeded to dispose of the Broadcasting Petition by directing LCO, who are
members of petitioners’ association, to approach to the respondent
forthwith, if they desire of entering into a fresh agreement. The petitioner
had challenged the tariff order through a Writ Petition No. 21901/ 2016
before Kerala High Court and this was disposed of, vide order dated
30.10.2018. As signals were being provided uninterruptedly, as per oral,
subsequently, written interim direction, to the members of Petitioners’
Association, hence, for the restoration-cum-restitution of benefits availed
under the garb of interim order of this Tribunal, was considered by this
Tribunal and respondent was given an opportunity to file an application for
restitution to verify the facts. The petitioners’ members were not permitted
to migrate, unless they undertake to clear the dues, as settled in accordance
with the law. Tribunal also directed members of petitioners’ association to
approach the respondent for due negotiations, and opt for either MIA or SIA
agreement, within a month and for this one month, supply of signals should

not be dis-continued in the absence of agreement, in respect of any LCO.



Respondent was directed not to take any precipitate action, till above next
date. On 19.02.2018, Tribunal disposed of petition, filed by association, with
a direction that if the concerned LCO of the Petitioner’s association gives an
undertaking to clear all dues, the permission to migrate to some other MSO,
may be granted. But, if no agreement is entered into by the date 28.02.2018,
there shall be no further supply of signals by respondent to any LCO, i.e.
member of petitioners’ association. But the petition was withdrawn by Cable
Operators Welfare Association, Kerala. Hence, vide order dated 17.05.2018,
Tribunal ordered that since Cable Operators Welfare Association, Kerala, the
original Petitioner, has already withdrawn the petition, and the petitioner
were not present, in above circumstances. Hence, time for filing objection, if

any, over Restitution application, if any, was given.

3. This M.A. No. 54 of 2018 related with BP No. 354 of 2016 is the
Restitution application, over which Respondent Nos. 37, 38, 40, 47, 49, 51,
60, 66, 79, 75, 76 and 78 appeared, and objected to. For rest of the LCOs,
proceeding was ex-parte. Application, in brief, contends that this MA, under
Section 144 of Code of Civil Procedure (CPC) read with Section 14 of TRAI act
1997, by respondent, against members of association, petitioner, has been

filed by Den Networks Ltd. with contention that chart depicting the



outstanding dues of the members of the petitioners’ association along with
latest invoices raised by respondent is Annexure-D (colly) to this M.A.
Respondent provided uninterrupted supply of signals to petitioner since
18.05.2016, in compliance with the orders passed by this Tribunal, as an
interim measure, but LCOs i.e. Members of petitioners’ association,
consistently defaulted in making payment, as per the invoices raised by the
respondent, as well as directions given by this Tribunal, in interim order. This
resulted heavy financial loss to the respondent. Hence, this M.A. with a
prayer for directing the Member LCOs of the Petitioners’ association, to
make payment towards the outstanding dues and till payment of dues, they

will not take signals from any other competitive MSOs.

4, This M.A. was replied by way of objection, by members of Petitioners’
association, who are presently the other side, for this MA purpose, Nos. 2, 9,
14, 16, 37, 38, 40, 47, 49, 51, 60, 66, 71 and 78 with this contention that
present application is gross abuse of legal process. Chart filed by respondent
with this application, is incorrect, with no correct amounts. There is failure
to file statement of accounts, pertaining to these objectors. Respondent has
not provided invoices before this application, rather it was for the first time,

filed with this application. The STBs enumerated were incorrect. In the



10

month of February 2018, disconnection of signals was made by respondent
and this was for a period of four days for non-execution of interconnect
agreement with the respondent. Whereas bills for those four days were also
given in the application. Various Emails were also written, but no mention of
those nor any adherence over it, particularly with regard to applicant No. 40
was there. Apart from filing a chart, owing alleged outstanding dues, no
invoices or bills actually raised, sent and received by objectors, were there.
The outstanding dues, shown in the invoices, annexed as Annexure B2
(Colly), are not in consonance with each other. Members of petitioner have
all through made timely payment to the Respondent, in terms of invoices
raised by the Respondent, and also in terms of order passed by Hon’ble High
Court of Kerala directing the Respondent herein, to maintain status quo with
regard to rates charged by it on the basis of its last invoices, attached to the
Writ Petition. The forced execution of Interconnection Agreement was also
made by Respondent but copy of same was not served over objectors.

There is no default nor any liability. Hence, this application be rejected.

5. This application was further reiterated in rejoinder filed by
Respondent-Applicant, rebutting the objection raised by objectors and

reiterating the contention of application.
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6. Written argument by Counsel for Applicant i.e. Respondent has been
filed. But in spite of repeated opportunity and repeated direction, as well as

imposition of cost, no written argument by Counsel for objector is there.

7. Heard Learned Counsel for both side at length and gone through

material based on record.

8. The proceeding before this Tribunal is a civil proceeding, as has been
given in the TRAI Act, itself. In a civil proceeding, the preponderance of
probabilities, is the touchstone for making a decision, as against strict

burden of proof, required in criminal proceeding.

9. Hon’ble Apex Court in Anil Rishi Vs. Gurbaksh Singh — AIR 2006 SC 1971
has propounded that onus to prove a fact is on the person who asserts it.
Under Section 102 of The Indian Evidence Act, initial onus is always on the
plaintiff to prove his case and if he discharges, the onus shifts to defendant.
It has further been propounded in Premlata Vs. Arhant Kumar Jain- AIR 1976
SC 626 that where both parties have already produced whatever evidence

they had, the question of burden of proof seizes to have any importance.
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But while appreciating the question of burden of proof and misplacing the
burden of proof on a particular party and recording of findings in a particular
way will definitely vitiate the judgment. The old principle propounded by
Privy Council in Lakshman Vs. Venkateswarloo — AIR 1949 PC 278 still holds
good that burden of proof on the pleadings never shifts, it always remains
constant. Factually proving of a case in his favour is cost upon plaintiff when
he fulfils, onus shifts over defendants to adduce rebutting evidence to meet
the case made out by plaintiff. Onus may again shift to plaintiff. Hon’ble
Apex Court in State of J & K Vs Hindustan Forest Co. (2006) 12 SCC 198 has
propounded that the plaintiff cannot obviously take advantage of the
weakness of defendant. The plaintiff must stand upon evidence adduced by
him. Though unlike a criminal case, in civil cases there is no mandate for
proving fact beyond reasonable doubt, but even preponderance of
probabilities may serve as a good basis of decision, as was propounded in M
Krishnan Vs Vijay Singh- 2001 CrLJ 4705. Hon’ble Apex Court in Raghvamma
Vs. A Cherry Chamma — AIR 1964 SC 136 has propounded that burden and
bonus of proof, are two different things. Burden of proof lies upon a person
who has to prove the facts and it never shifts. Onus of proof shifts. Such

shifting of onus is a continuous process in evaluation of evidence.
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10. Un-rebutted fact is that this Petition was filed by Association of LCOs,
for and on behalf of its 81 Members, with a prayer of mandatory injunction,
detailed as above, for not giving effect to disconnection notice, issued by
Respondent and vide order dated 26.07.2016, an interim relief was granted
to Petitioner against Respondent, whereby the disconnection notices under
dispute were not given effect and Respondent was directed to supply signals
to member LCOs. Subsequently, the Civil Writ Petition, filed before Kerala
High Court and this Broadcasting Petition, filed before this Tribunal, were
disposed of, as withdrawn. There was an order of this Tribunal, dated
15.12.2017, for filing application for restitution of the benefits availed under
the garb of Interim order, passed by this Tribunal by Petitioner Association
and its Members. And in compliance of above direction, this M.A. No 54 of
2018, u/s Section 144 of Code of Civil Procedure 1908 has been filed for
direction for making payment of outstanding subscription dues for the
period, till this interim order was in operation, and benefits were enjoyed by
LCOs. These facts are undisputed facts. Now, the disputed facts are that
there are dues, as per chart, filed with application and these were dues, as
per invoices, issued, but not complied and paid by LCOs. Though, at the time
of final argument, a chart has been filed and an oral argument has been

made that barring these 67 given in this chart, others out of 81, have made



14

their payment. Hence, nothing remains for adjudication against those rests.
Now, the dispute is with regard to contention raised by LCOs, who have filed
their objection and are still remaining in this chart that they have made their
payment. Now, the burden of proof with regard to payment shifts over these
objectors. Now, they are expected to give the details, as to how much
remains for payment for this interim relief availed by them, and how much
has been paid by him? For this, there is no iota of evidence, except a bald
denial. Whereas, the application is with the statement of accounts, the
invoices raised, for the period of interim relief availed, and the demand
made, but not paid. This burden, which was over applicant, have been fully
obeyed, but the payment being said to be made by objectors, have not been
proved, by objectors. Annexure- D (Colly) to Miscellaneous Application No.
54 of 2018 at page No. 28 to 126, is with full details, with regard to
outstanding against objectors and the same remained unpaid, due to wilful
default of the LCOs is there. This Tribunal too vide its order dated
15.12.2017 had directed for entering into a written agreement, as per DAS
Regulations and without written agreement, this interim relief may not be
continued. LCOs were directed to approach Respondent within a period of
one month for getting their interconnect agreements executed. The

payment for the benefit used was always directed to be made, but it is very
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well apparent and proved that the LCOs were now 67, as per chart, for
whom the relief is being pressed, didn’t pay for the benefit availed under the
garb of interim relief. Hence, as per law of equity, the relevant statutory law
under Contract Act, the unlawful benefits availed under the garb of interim
relief, in case of dismissal of Petition, being not maintainable or devoid of
any merit, or withdrawn by Petitioner, is to be restituted to other side, who
was bound to give at its cost, under the compliance of interim order of

interim relief. Hence, this application merits to be allowed with costs.

Order

This Miscellaneous Application No. 54 of 2018 is being allowed with
cost. Members/ LCOs/Members of the Petitioners’ Association, enumerated
from 1 to 67 in the given chart, at the time of argument, by Counsel for
Applicant, are being directed to make deposit of money, as per their dues,
detailed in above chart, total amounting Rs. 29,14,264/- (Rupees Twenty
Nine Lakhs Fourteen Thousand Two Hundred and Sixty Four only), as
principle, along with simple interest @ 9% p.a. pendentelite and future, over
above dues/liabilities individually, in accordance with their liability, within
two months, from the date of order, in this Tribunal, for making payment to
Applicant/ Respondent-Den Network Limited. This chart shall be the part of

this order.
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Formal order/decree be got prepared by the office, accordingly.

(Justice Ram Krishna Gautam)
Member
26.07.2023

/NC/



O/s From
May '16 till Billing Collection
Jan'18 In Mayl6to | (Mayl6to |Petitioner
S.No.  |Leo_code  |Lco_Name Rs. Jan18 jan18)  |S.No.
1[LCOKR536 |Krishna Cable Network 1,705 2,82,680 2,80,975 1
2|LCOKR378 |Sree Cable Networks 50,072 3,01,295 2,51,223 2
3[LCOKR379 |Punartham Cable Networks 27,205 2,23,100 1,95,895 5
4|LCOKR799 |AIR GREEN INFOTECH PVT LTD 2,39,345 5,56,849 3,17,504 6
5|LCOKR725 |Dawn Cable Vision 43,349 9,32,954 8,89,605 7
6|LCOKR726 |Ravisree Communication 82,862 8,13,027 7,30,165 8
7|LCOKR724 |Sunshine Cable Vison 54,577 8,41,518 7,86,941 9
8|LCOKR223 {Bharath Cable Network 21,435 4,98,548 4,77,113 10
9|LCOKR364 |Sivasakthi Cable Vision 20,670 5,04,845 4,84,175 11
10]LCOKR1004]VISION 4 U DIGITAL CABLE NETWORK 22,406 2,76,486 2,54,080 13
11{LCOKR741 [Husniyam cable Network 58,607 7,86,947 7,28,340 14
12{LCOKR802 |STAR VISION 3,261 5,72,100 5,68,839 15
13[LCOKR90S [STAR CABLE NETWORK 976 15,286 14,310 5
14|LCOKR785 |DEN Connections Cable Digital Network 27,382 592,211 5,64,829 16
15|LCOKR723 |Karthika Cbale Network & KCV Vyga Communication 48,689 3,83,715 3,35,026 17
16|LCOKR365 |Surya Cable Network 3,582 5,29,512 5,25,930 18
17|LCOKR224 [Ammu Cable Vision 28,219 5,69,835 5,41,616 19
18{LCOKR348 |Sreebhadra 42,016 4,06,287 3,64,271 22
19|LCOKR800 |ORION NETWORK 79,203 7,79,727 7,00,524 23
20{LCOKR1038Starnet Cable Network 17,073 2,88,483 2,71,410 24
21|LCOKR217 |MCV Cable network 7,583 1,64,923 1,57,340 24
22|LCOKRS32 |J R Cable Network 42,923 5,42,438 4,99,515 25
23|LCOKRS39 |Kripa Cable Network 35,111 3 27411 2,92,000 27
24(LCOKR705 |Gouri Cable Network 17,926 8,69,232 8,51,306 28
251LCOKR790 [Sree Lines Cable Networks 111 1,56,480 1,56,369 29
26|LCOKR546 |Devi And Aishwarya Cable Network 28,069 1,87,269 1,59,200 30
27|LCOKR226 |Vellanad Cable Network 38,099 7,38,711 7,00,612 33
28|LCOKR810 [Sat Seven Cable TV Network 29,599 3,52,999 3,23,400 34
29{LCOKR197 |AS Cable Network 16,653 3,19,272 3,02,619 36
30JLCOKR669 Harshitha Cable Network 64,722 5,09,902 4,45,180 37
31|LCOKR668 |Hridya Cable Vision 79,148 | 10,40,818 9,61,670 38
32|LCOKR162 {Lifeline Cable Vision 32,777 2,91,847 2,59,070 39
33|LCOKRS38 |CAZCAM SATELLITE COMMUNICATIONS 19,369 5,00,553 4,81,184 40
34|L.COKR216 {Surya Cahle Network 4,991 1,52,617 1,47,626 41
35|LCOKR204 |Vision Tech Cable Network 87,766 | 12,27,340 11,39,574 43
36{LCOKR902 |Dreams the Digital World Cable Tv Network 11,217 2,17,340 2,06,123 44
37|LCOKRO54 |Skyline Cable Network 5,571 3,94,252 3,88,681 46
38|LCOKR880 [Skynet Cable TV 7,941 5,54,738 5,46,797 46
39|LCOKRS98 |AVC Network 38,811 769,511 7,28,700 47
40[LCOKR603 [Channel Two Communication 3,26,567 | 12,04,264 8,77,697 48
41|LCOKR544 |Sharath Cable Network 7,859 12,496 4,637 49
42|LCOKR672 |Easy Communication , Thykoodam 6,145 1,06,946 1,00,801 50
43|LCOKRO63 |Venus Vision 74,466 3,58,058 2,83,592 52,
44|LCOKR965 |Airnet Cable Vision 87,353 6o, 133 5,64,780 52
45|LCOKR758 [STARVISION 2,41,420 | 37,61,395 35,18,875 58
46{LCOKR298 [Sonic Cable Vision 7,395 5,46,815 5,359,420 54
47|L.COKR289 |M.S Vision 1,72,692 4,62,592 2,89,900 56
481L.COKR284 |Startech Cable Network 32,634 2,42,784 2,10,150 58
49|LCOKR281 |Skylark Cable Network 84,213 6,13,643 5,29,430 60
50{LCOKR283 |Time Vision Cable Network 49,002 4,35,202 3,86,200 61
51[LCOKR301 [Starline Cable Network 13,120 3,25,830 3,12,710 62
52|LCOKR621 |Krishna Digitals 4,546 1,43,706 1,39,160 64
53|LCOKRO65 |Vision Net 20,607 3,84,607 3,64,000 65
54|LCOKRO57 {TCN 2,460 64,582 62,122 66
55|LCOKR042 [Skynet Cable TV 33,703 8,39,903 8,06,200 68
56/LCOKR268 |Ange! Vision Satalite Networks 22,742 6,82,509 6,59,767 69
57|LCOKR262 {1.S Cable Vision 24,671 2,18,571 1,93,900 70
58|LCOKR357 |Eee Ccc Star Vision 43,173 5,141,317 4,68,144 71
59|LCOKR153 |vn Sat Vision 244 4,05,844 4,05,600 72
60|LCOKR670 |Abf Cable Tv Network 55,413 | 15,45,413 14,90,000 7
61|LCOKR369 |Worldvision 29,180 4,64,038 4,34,858 74
62|L.COKR821 |Butterfly Cable Vision,Mulavukad 2,633 2,20,701 2,18,068 75
63 |LCOKR682 [Surya Cable Network,Bolghatty 14,889 2,49,221 2,34,332 76
64|LCOKR272 {Vandanoor Cable Vision 2,244 1,87,954 1,85,710 77
65]LCOKR261 |Skyvision 55,349 | 6,77,293 6,21,944 78
66 |LCOKR023 |Kcn Communications 40,749 8,64,839 8,24,090 80
67|LCOKR897 |SREESAKTHI CABLE NETWORK 17,772 1,90,272 1,72,500 81
TOTAL 29,14,264




