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JUDGMENT

1. This petition, under Section 14 read with Section 14 A of Telecom
Regulatory Authority of India Act, 1997 (hereinafter referred to as TRAI Act,)
has been filed by petitioner-Zee Entertainment Enterprise Ltd., with a prayer

for a decree in favour of petitioner against respondent - Krishna Cable



Network, for an amount of 10,52,943/-, being outstanding subscription fee,
payable by respondent to petitioner, with pendentelite and future interest,
@18% per annum, and cost of this petition, with a prayer of interim nature,

for the same prayed relief.

2. In brief, petition contends that Zee Entertainment Enterprises Ltd., a
company incorporated under the provisions of Companies Act, 1956, is in
the business of distribqtion of TV chann:éils, comprising Zee Entertainment
channels and Turner c__h'a'nnlels, w.e.f. 1.5.2016. But on fhe date of petition, it
is distributing only Zee Entertainment channel,-Eécause it is no longer in the

business of distribution of Turner channels, w.e.f. 1/4/2018.

Respondent is a Multi System O..:perator (MSO) for retransmitting
signals of TV channels of vafio.us broé.d'c_asters,"i.r:mluding ::f.petitioner, in
various DAS notified .are'as of Uttrakhand. Ac'"cordir:jgly, parties, being in
business of broadcasting and dis.tri”bution o% TV chaﬁnel signals, are service
providers, as per Interconnect Regulations. Petitioner, in furtherance of its
business relationship with respondent, executed an Interconnect Agreement
on 13/9/2017 with respondent, for the supply of Zee group of channels, for
the period 1/4/2017 to 31/3/2018, pertaining to various DAS notified areas
of Uttrakhand. Respondent, in addition to pay monthly subscription fee, also

agreed to clear the past outstanding dues for the period upto 20/9/2017.



Copy of Interconnect Agreement, dated 13/9/2017, entered in between, was
Annexure P-1 to petition. Respondent had received continuous and
uninterrupted supply of petitioner’s TV channels, during the currency of
aforesaid agreement, and even thereafter. After the expiry of agreement by
efflux of time, on 31/3/2018, the respondent continued to engage in process
of negotiations for renewal of agreement and accordingly, received
continuous and uninterrupted supply of TV channels, from the petitioner till
22/11/2018. Petitio_ner',_.wh'ile acting bonafidely, and in:good faith, continued
to supply its TV channels to the respondent, b__él_iéving upon the assurances
of the respond-'ént, regarding clearance of its hugely accommodated
outstanding dues and onward fenewai of the Agr.éemen't'.' The Petitioner
was constrained to issue a Dis:connécfion__Notice dated 11.09.2018, under
Clause 6.1 of the Intercon.nect Regulations, 2012, foIIoWed by a Public Notice
dated 15.10.2018, undér Clause 6.5 of the Interconne& Regulations. Copy of
the Disconnection Notice, dated 11.09.2018, und.é.r Clause 6.1, and Public
Notice, dated 15.10.2018, under Clause 6.5 of the Interconnect Regulations,

are ANNEXURE P-2 (Colly) to petition.

3. Respondent had collected subscription dues from its subscribers
and/or last mile operators, without even making the needful payment,

towards subscription dues to the petitioner. Rather in utter disregard to the



binding obligations, as per the duly executed agreement, in between,
respondent has chosen to make part payments only, that too, as per its
whims and fancies. Petitioner had time to time, raised invoices on the
respondent towards regular monthly subscription fee, which were duly
received and acknowledged by the Respondent, without any demur
whatsoever. But in complete defiance of the Interconnect Agreement,
respondent failed to honour those invé'ices, which were ANNEXURE P-3

(Colly) to petition.

4, As on date, respondent is liable to payi'*.é sum of Rs. 10,52,943/-
(Rupees Ten Lakﬁs Fifty Two ThouSand_Nine hundred and Forty Three Only)
to petitioner. Statement of Accbunt refiécting the dues t.o”the above tune,
was ANNEXURE P-4 to petition. The payment was not made B'y respondent,
compelling petitioner fqr disconnecting the signals, wh_ich caused a cause of
action, within the juri;diction of this Tribunal, withi'n::the limitation period.

Hence, this petition, with above prayers.

5. In its reply, general allegation was made of Suppressio veri and
suggestio falsi against petitioner. As per books of accounts, maintained by
respondent, there was no outstanding due, payable by respondent to
petitioner. Even upon reconciliation of the accounts, being said to be of

petitioner, there is excess payment to petitioner from respondent. The total



payment made by respondent from May 2016 to May 2018, was wrongly
indicated by petitioner, to be of Rs. 41,97,422/-. Whereas the payment
made by respondent in above period was Rs. 60,09,036/-. A comparative
table, was Annexure R-1 and a Proof of the payments, was ANNEXURE-R/2

(Colly) to reply.

6. The payment made by respondent for a pe:riod of 1/4/2014 to
31/3/2017, were al.so" i:h.excess than the due. I-_I:e_.nc.e, the petitioner may be
directed to supp_ly the upd:ated statement. The Interconnect Agreement
executed, in befween, expired _oh 31/3/18 and since then, there was no
written interconnection agreement, in b;tween the parties. Therefore, the
demand of outstanding due frbrh the dé:cé_ of expiﬁ/ of the;{.agreement, is

prima-facie, illegal and bad in law.

7. No Interconnect Agreement was executed in between. Rather
petitioner got the blank agreement signed by the respondent and had never
supplied the copy of the agreement to the respondent. Rather this
agreement, came to the knowledge of the respondent through this
proceeding. No agreement with regard to clear the outstanding dues for the
period upto September 2017, was ever entered. It is denied that petitioner

continued to engage in the process of negotiations on 31.3.2018. Rather



respondent was requesting the petitioner for downgradation and / or, for
RIO based agreement, whereupon the petitioner kept on using dilatory
tactics and no renewal of agreement was there. Ultimately, signals were

disconnected in November 2018.

8. Petitioner had not supplied the copy of subscription agreement and
invoices since 2014 and invoices were started to be raised only after
implementation of GST.regime a.r.1d they ;till contained many discrepancies,
because they do not tally With the amounts mentibne.d by the petitioner in
their own statement of account, attached witl'{'*t.he petition. There was no
outstanding due'ﬁ against the respond_ent.' Whereas as per statement of
account, provided by the petitioﬁer, to réépondent, it was. I.i.able to be pay a
total amount of Rs. 55,74,672/- to the pétitioner, for the peFiod from May
2016 to November 2018, whereas respondent has made payment in total in
the tune of Rs. 60,09,636/- during above period, ex'czlsuding the credit of Rs.
3,06,958/- already standing in the account of the R.espondent, maintained by
the Petitioner. Hence, Petitioner has extracted and extorted an excess
amount of Rs.4,32,788/- from the Respondent, with addition of
Rs.3,06,958/, already paid an excess of Rs.7,39,746/-, to the Petitioner.
After expiry of interconnect agreement on 31.3.2018, the payment for the

period April 2018 to 20.11.2018 amounting to Rs. 17,07,714/- after expiry of



interconnect agreement is, prima facie, illegal and bad in law, because of the
fact that respondent cannot demand / claim any amount of outstanding,
outside the scope of duly executed written agreement. Hence, the liability to
pay respondent an amount of Rs. 4,32,788/- + Rs. 3,06,958/- + 17,07,714/-,
totally to Rs. 24,47,460/-, alongwith interest @ 18%, from the date of

respective payments, to the date of realisation is against petitioner itself.

9. Hence, a directio.n was prﬁyed to:“;:lismiss the relief claimed/prayed
therein, with a fUrt_h.-e'r filing of counter claim fdr and on behalf of
respondent, with the reiteration of written'.'.'*s.tatement, was made by
respondent and';relief for refund of amount of Rs. 24,47,460/- alongwith
interest @ 18% from the date of respecfi:ve payments to fHe date of actual
realisation, was also made. A further prayer was with regard:?'to a direction
for entering into fresh___a.greement and restoring sup_ply of signals with a
further prayer of impbsing exemplary costs and _o't:il'ler reliefs, which the
Tribunal deems fit, was made. An interim prayer With same effect was also

made.

10. This counter claim was replied by the petitioner with the same
contention, as was there in the replication / rejoinder, previously filed by the

petitioner. The same were in the tune of the contention of petition itself.



11.

Court of Registrar of this Tribunal vide order dated 27.9.2019, framed

following issues :

12.

[1] Whether the Respondent is liable to pay and clear the
outstanding dues of Rs.10,53,943/-towards the subscription fee, as is

claimed by the Petitioner?

[2] Whether the Petitioner’s demand of outstanding dues after the
expiry of Inter-c'o'nnect Agreement on 31 March, 2018, is illegal and
bad in law and the Respondent is not liable to pay any sum

after 31.3.2018?

[3] Whether the Petitioner is liable to refund an amount
of Rs.24,47,760/- to the Respondent, as have been f)'rayed in the

counter claim?

[4] To what relief, if any, the Petitioner is entitled?

The petitioner filed its evidence by way of affidavit for and on behalf

of petitioner (PW 1) i.e. of Mr. Anurup Narula. Whereas respondent filed the

evidence by way of affidavit for and on behalf of respondent i.e. affidavit of

Mr. Krishna Bahadur Mall.



13.  Written submissions by both sides have been filed.

14. Heard arguments of learned counsel for both sides and gone through

the material placed on record.

15. The proceeding before this Tribunal is a civil proceeding, as has been
given in the TRAI Act, itself. In a civil proceeding, the preponderance of
probabilities, is the touchstone for making a decision, as against strict

burden of proof, required in criminal proceeding.

16. Hon’ble Apex Court in Anil Rishi Vs. Gurbak”sh Singh — AIR 2006 SC
1971 has propounded that onus to pfoVe a__fact is on:_the person who asserts
it. Under Section 102 of The Indian Evidencé.A.ct_f initial .onus is always on the
plaintiff to prove his cé;e and if he discharges, the on:'u.s shifts to defendant.
It has further been propounded in Premlata Vs. ArI".iant Kumar Jain- AIR 1976
SC 626 that where both parties have already produced whatever evidence
they had, the question of burden of proof seizes to have any importance.
But while appreciating the question of burden of proof and misplacing the
burden of proof on a particular party and recording of findings in a particular

way will definitely vitiate the judgment. The old principle propounded by
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Privy Council in Lakshman Vs. Venkateswarloo — AIR 1949 PC 278 still holds
good that burden of proof on the pleadings never shifts, it always remains
constant. Factually proving of a case in his favour is cost upon plaintiff when
he fulfils, onus shifts over defendants to adduce rebutting evidence to meet
the case made out by plaintiff. Onus may again shift to plaintiff. Hon’ble
Apex Court in State of J& K Vs Hindustan Forest Co. (2006) 12 SCC 198 has
propounded that the plaintiff cannot '6bvious|y take advantage of the
weakness of defendan't._.-The plaintiff must stand upon:evidence adduced by
him. Though unlike a criminal case, in civil ca__éés there is no mandate for
proving fact béyond reasonable doubt, but even preponderance of
probabilities may serve as a good basis .o'f.:decision, .és was bropounded in M
Krishnan Vs Vijay Singh- 2001 CrLJ 4705. Hon’ble Apex Court in Raghvamma
Vs. A Cherry Chamma — AIR 1964 SC 136 Hés.p__ropoun.ded that burden and
onus of proof are two"tzzlifferent things. Burden of pr:bbf lies upon a person
who has to prove the facts and it never shifts. O..nus of proof shifts. Such

shifting of onus is a continuous process in evaluation of evidence.

17. Issue No. 2
Petition, replication, counter to counter claim, specifically pleads that

pursuant to expiry of aforesaid agreement, by efflux of time on 31.03.2018,
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the Respondent continued to receive uninterrupted supply of TV Channel
signals from the Petitioner till 22.11.2018. But this disconnection by
Petitioner on 22.11.2018 was made after due notice, required under
Interconnect Regulations, for making non-payment of subscription fee, and
non-renewal of Interconnect Agreement. In view of Judgment dated
20.04.2022, passed by this Tribunal, in B.P No. 463 of 2017 (Zee
Entertainment Enterprise Ltd. Vs Moon Network Pvt. Ltd. and Anr),
Respondent cannot se'_e__.k to evade the payment of'subscription fees on the
ground that the Interconnect Agreement has e_kbired by efflux of time. The
disconnection ncStice, required under Clause 6.1 and Public notice required
under Clause 6.5 of Interconnect Agre.e'ment, were respéétively issued on
11.09.2018 and 15.10.2018. :Ultirhafely.,__ disconnection was made on
22.11.2018. The Stateme.nt of Account, re\./éal.s___and prbves that the dues, in

tune of Rs. 10,52,943/- are for above period of disconnection.

18. Learned Counsel for Respondent, had vehemently argued that after
the expiry of Interconnect Agreement, there was no agreement in existence,
in between, and for the subsequent period, no claim may be raised in view
of law laid down by this Tribunal in Judgment dated 10.05.2016 in the

matter of UCN Cable Network India Pvt. Ltd. Vs. Raj Cable Network and Anr,
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as well as Regulatory change of year 2017 i.e. Regulation 10(21), which
specifically prohibits overall non-existence of Interconnect Agreement for

raising any claim or responsibility.

19. Learned Counsel for Petitioner has argued that Judgment of UCN
Cable, supra, is not applicable in the present case, in view of Regulatory
change in year 2017, especially in view of"ReguIation 10(21), which provides
prohibition with re_gard___.to non-stoppage .of relay of CHanneI, in condition of
subscription of more than: 20%, even if the Interconnect Agreement
between the pa'fties, had expired, making a complete change from the

earlier Regulation.

20. Having gone through th.e Judgmer&'of B.P...No'. 463 ﬁof 2017, (Zee
Entertainment Enterpr-i:s.,e. Ltd. Vs Moon Ne_'_cw.olurk Pvt. Ltd. and Anr.) dated
20.04.2022, supra, it is apparent that the law laid down by this Tribunal, in
UCN Cable Networks India Pvt. Ltd. Vs Raj Cable Network and Anr. dated
10.05.2016, in B.P. No. 611 of 2015 along with B.P. No. 176 of 2015 (2016
SCC online TDSAT 125) and principles laid therein had neither been
mentioned, nor discussed, nor followed nor deviated with reasons. Rather is

having no mention of the same.
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21. Hence, the Rule of Precedent never permits for disobeying the law,
propounded by UCN Cable Judgment (supra), as well as the Interconnect
Regulations, which was followed in above Judgment and is still in operation.
For making a ready reference, the relevant para of Judgment, is being
reproduced as below:

“35. We may at this stage advert back to the statutory position.
Interconnection Regulations, 2004 were issued by the Telecom
Regulatory Authority of India (TRAI) vide notification issued on 10
December 200_4 in order to cover arrangehﬁents for interconnection
and revenue sharing among service pré_i}iders in the broadcasting
sector. On 17t Mar&h 2009 a notification was issued incorporating
clause 4A in the body of the Regu/ations. Clause 4A lays down as
under: |

“4A. Interconnection Agreements to be in writing.

4A.1 It shall be mandatory for the broadcasters of pay channels and
distributors of TV channels to reduce__fhe termfs'an'd conditions of all

their interconnection agreements to writing. -

4A.2 No broadcaster of pay channels or distributor of TV channels,
such as multi system operator or head end in the sky operator, shall
make available signals of TV channels to any distributor of TV channels

without entering into a written interconnection agreement.

4A.3 Nothing contained in regulations 4A.1 or 4A.2 shall apply to any
supply of signals or continuance of supply of signals of TV channels by

a broadcaster or distributor of TV channels, such as multi system
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operator or headend in the sky operator, in pursuance of or in
compliance with any order or direction or judgment of any court or
tribunal, including any order or direction or judgment or any court or
tribunal on any proceeding pending before such court or Tribunal.

4A.4 It shall be the responsibility of every broadcaster of pay channels
who enters into an interconnection agreement with a distributor of TV
channels to hand over a copy of signed interconnection agreement to

such distributor of TV channels and obtain an acknowledgement in this

regard within a period of 15 days from the date of execution of the
agreement and, si_milar/y, it;S”ha/I be the rengns_ibility of every multi
system operator '.br headend in the sky operatior, as the case may be,
who enters into an. :"i'nterconné'ction. '-5éreement ‘with a cable
operator t}b..hand over a copy of signed interconnettion agreement to
such cable operator and obtain 'a:n_ acknowle'dgeme'jn.t in this regard
within a period of 15 days f;om the date of execution of the

agreement.” (emphasis addéd)

36. Provisions id_entical_ to the above are to be found in the Das
Interconnection '"Regulatic_)ns'_'_in causes 5 (17)-.~-fb 5 '(20) which are as

under:

5. General Provisions relating to interconnection agreements —

(17) It shall be mandatory for the multi system operator
to reduce the terms and conditions of the

interconnection agreements into writing.

(18) No multi system operator, shall make available signals
of TV channels to any linked local cable operator

without entering into a written interconnection
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agreement.

(19) Nothing contained in requlations (17) or (18) shall apply
to any supply of signals or continuance of supply of
signals of TV channels by a multi system operator in
pursuance of or in compliance with any order or
direction or judgment of any court or tribunal, including
any order or direction or judgment of any court or
tribunal on any proceeding pending before such court

or tribunal.

(20) It shall be the respronsibility of ev-e_ry ‘multi system
opera.tc)rf .t.o hand over a coby of sigpec} interconnection
agreement wh'b enters _into an interconnection
agfeement with a linked local cable operator/s_ to hand
over a copy of signed in.te__rconnectio.:h agreement to
such cable operator and obtain an acknowledgement in
this regard within a ':pe.riod of15 days from the édte of
execution of _.the agreement.

(emphas)';é added)

37. As may be seen, these provisions, phrased in the negative plainly
forbid any supply of TV signals for redistribution in the absence of an
interconnect agreement in writing. Apart for the rigor of these
provisions, it is also important not to look at these provisions in

isolation but as a part of the overall requlatory framework.

38. The preamble to the TRAI Act reads as under:

“An Act to provide for the establishment of the Telecom
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Regulatory Authority of India and the [Telecom Disputes Settlement
and Appellate Tribunal to regulate the telecommunication services,
adjudicate disputes, dispose of appeals and to protect the interests of
service providers and consumers of the telecom sector, to promote and
ensure orderly growth of the telecom sector] and for matters

connected therewith or incidental thereto.” (emphasis added)

39. It is further to be noted that the scheme of interconnections for
distribution of TV signals as set out under clause 3.2 of both the
Interconnect Re__gulations., _. 2004 dnd the DAS |Interconnect
Regulations, _20_12' rests on the principle of ”'muét provide on a non-

discriminatory” basis.

40. Further, clause 9 of the DAS Regulations, 2012 casts the
obligation of reporting to TRAI all Interconnect agreements. Clause 9

provides as under:

“9. Reporting Requiremehté, - (1) EQ'ery multi :\éy_stem oinerator shall
submit to the Authority information, in.the proforma specified in
Schedule-lll to thése reguld_tiq_ns, all in_te.fconne_cf dgfeements entered
into by it with the broadcaster .and local cable operator and

subsequent modifications made therein.

(2) Every existing multi system operator shall submit to the Authority
by 31t July, 2012, all interconnect agreements entered into by it and
amendments made therein prior to the date of notification of these

regulations.

(3) Every multi system operator commencing its services after the

notifications of these regulations shall submit to Authority its
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interconnection agreement with in thirty days of entering into the

agreement or 31st July, 201 2 whichever is later.

(4) Every broadcaster shall furnish the details of carriage fee paid by
him to the multi system operator along with the information
furnished by him under the Register of Interconnect Agreements
(Broadcasting and Cable Services) Regulation 2004 (15 of 2004), as
amended from time to time. Such information henceforth shall also

the broadcaster. ”_

41. The supp/y_ ofTV signals on an .:oral arranéemént, therefore, does
not only flout the__st_'a'-tutory _injuncfibn-_.f-f*t;bt viewed in the larger
perspeg_tiv._é 'I'such a.nﬂ arrangement cuts at the i/ery roots of the
statutory scheme of interconnections. Any oral arrangement for
supply of TV sigha/s without an dé:;eement in Writihg is antithetical
to both orderly growth of the sector and non-discrimination in

interconnect arrangements with dlfférént distributors.

42. Here it WOL;I(;/ be re/e\}b)jt to note ..that clai/;e 5(16) of the DAS
Interconnect Regulations: 2012 (co;fespOndihg to clause 8 of the
Interconnect Regulatibns | 2004) dllowed, after expiry of an
agreement, three months’ time to the parties to negotiate the terms
of the fresh agreement (which on being executed would relate back
to the date of expiry of the previous agreement). The provision was
widely misused, especially under DAS transmission, and supply of TV
signals would be continued, in many cases for long periods of over a
year after the existing agreement came to end. The Regulator clearly

viewed it as an abuse of the regulation and by notification issued on
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07.01.2016 amended clause 5(16) of the DAS Regulations 2012 with
effect from 01.04.2016. In terms of the amended regulation, no
supply of signals can be made for a single day unless a fresh
agreement is executed to replace the previous agreement on its
expiry. The change brought about in the Regulations clearly shows
the importance attached by TRAlI to an agreement for

interconnection in writing

43. In our view, in a case for recovery of dues for supply of TV signals
the Tribunal, un//ke a court estab//shed under the Code of Civil
Procedure, _car_w_n_ot-wew the matter as purely a private dispute
concerning th'e. rights_gf two iljdr'vidu.als"f; This Tribunal set up under
the TRAI Act is du:tj/:bound to ulso e)rurnine whether or not the
re/atlonshlp ‘between the part/es from Wh/ch the c/a/m arises was

/awful and in case the re/at/onsh/p was not lawful /ts likely impact

and consequences on the broadcasting sector as a whole.

44. Cases comiqgj.to the..Tr_i_bunaI show a -C/ea_r pattern. When a major
MSO wishes to enter a market, it p_o-aches upon fhe LCOs, affiliated
with other MSOs operating in the area fr_orﬁ::before by offering them
much lower rates. As the LCOs shift to the new entrant in large
numbers, conflicts arise between the LCOs and the MSO from which
they earlier received signals. The new entrant gives its own STBs to the
LCOs shifting to it for having the boxes seeded at the subscribers’
places. After LCOs in substantial numbers come under it and a large
number of its boxes are seeded, the new entrant starts increasing its
rates and then there is another round of conflict between the new

entrant and its poached LCOs. All the arrangement is oral and without
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any interconnect agreement. Hence, when the matter comes to the
Tribunal, it is the word of one side against the word of the other side.
In the past months, a large number of such cases have come to the
Tribunal. It is obvious that such practices based on oral arrangements,
besides being in violation of the regulation, vitiate the market and
disrupt the orderly growth of the sector.

45. In the light of discussions made above, we confirm the view taken

in the earlier cases and answer the question framed at the beginning

of the judgment in the negative.”

22. Hence, the Jl'.Jdgr:h.ent of UCN Cable Net\A:/:qu;;is with interpretation of
Interconnect Regulation an’d:i.:s in conformity W|th other pervious Judgments
of same effect. Where_as, Judgmenf of Zee Entertain-ment Enterprise Ltd. was
with no mention of above Judgment. .P“robably above Judgment was not
placed before Tribunal, in subs;,.e(:q.uent cé;'e.. Thé RééUIatory EE?change in the
year 2017, and subseq_q-en'tly, Regulation 10(21'),'"is rep::_roduced hereunder -
“10. Interconnection agree.m.é.nt... = ..
(21) Every distributor of television channels shall enter into a new
written interconnection agreement, for carrying television channels
requested by a broadcaster, before the expiry of the existing

interconnection agreement:
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Provided that the distributor of television channels shall, at least sixty
days prior to the date of expiry of the existing interconnection
agreement, give notice to the broadcaster to enter into new written
interconnection agreement: Provided further that in case the parties
fail to enter into new interconnection agreement before the expiry of
the existing interconnection agreement, the distributor of television
channels may not carry such television channels on expiry of the

existing interconnection agreement:

Provided further that a distributor of television channels shall not
discontinue cafrying a t'eIe.visieh'.: channel if the ”signals of such
television channel  remain a\)ai.lab.:le for distribution and monthly
subscription percentage for that par'.ci.cu.la_r teIevfsion channel is more
than twenty per'é.ent of the monthly average a-éﬁve subscriber base in

the target market:

Provided also that if the distributor of television channels decides to
discontinue carrying a television channel due to expiry of the existing
interconnection agreement, it shall, fifteen days prior to the date of

expiry of its existing interconnection agreement, inform the



21

subscribers through scrolls on the channels included in the said

agreement—

(a) the date of expiry of its existing interconnection agreement; and
(b) the date of disconnection of signals of television channels in the

event of its failure to enter into new interconnection agreement.”

23. So, it is appareh__fly mandated that distributor of television channels
shall enter into a new written Interconnecti__b_h Agreement, for carrying
television chann'él, requested by broadcaster, before expiry of existing
Interconnection Agreement, pr'ovi.ded. that the Aistribljfdr of Television
Channel shall at least 60 days priof t.o the date o:_f: expiry of the existing
Interconnection Agreeme.nt, give notice to. fhe___broadéaster to enter into a
new written Interconriéction Agreement. Provided fl:jr.ther that in case the
parties failed to enter into new Interconnectioh...Agreement, before the
expiry of existing Interconnection Agreement, the distributor of Channel
may not carry such Television Channels on expiry of the existing
Interconnection Agreement. Provided further that a distributor of Television
Channels shall not discontinue carrying a Television Channel, if the signals of

such Television Channels remain available for distribution and monthly
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subscription percentage for that particular Television is more than 20% of

the monthly average active subscriber base in the target market.

24.  This proviso is being highly pressed by learned Counsel for Petitioner
that as the weightage of 20% and its above was the subscription in the
market, hence, the Petitioner was to continue its channel under above
provision. Whereas, this proviso is further appended with a proviso of this
effect that the distribq_for'of Television Channel, if decides to discontinue
carrying a Television Channel, due to expiry of__'.:t_l'ie existing Interconnection
Agreement, it sHaII, 15 days prior to the date of expiry of its existing
Interconnect Agreement, inform the .s'ubscribers ”throu'g'h' scrolls on the
Channels included in the said Agr.eefnént,_.__the date_:_ of expiry of its existing
Interconnection Agreeme.nt, and the date .c.)f d_i__sconnéction of Channels, in

the event of its failure to enter into new Interconnection Agreement.

25. Hence, the disconnection, after the expiry of Interconnect Agreement,
is to be made, but the condition precedent is that 15 days before the expiry
for disconnection, the users are to be apprised that Interconnect Agreement
is going to be expired and is not be renewed and the prospective

disconnection, is to be there. Hence, in view of this proviso, which is with
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this further proviso, this may not be pleaded that there was any Regulatory
mandate for continuing Channel, even after expiry of Interconnect
Agreement. Rather the Regulatory mandate is that not even for a single day,
after expiry of Interconnect Agreement, the continuation is to exist i.e.
transmission or service providing without existence of written Interconnect
Agreement, was not permitted at all, unless the same was got renewed in

writing, prior to that expiry date.

26. On the basis 6f ..above discussions, if is estgblished that after the expiry
of Interconnect._.-Agreemeﬁt on 31.03.2018, there was no Interconnect
Agreement in existence, because the sar_pe was not renewed at all. Hence,
for that past period, neither Petitiéner may make a claim nor Respondent
may make a claim for its refund. .

This Issue No.2 is:being decided against the Pet_i:tibner.
27. Issue No.1

The claim, in view of Interconnect Agreement dated 13.09.2017,
which was in operation from 01.04.2017 till 31.03.2018, was made in the
tune of Rs. 10,52,943/- and this was with this contention that the same was
included with the subscription fee due, and not paid, till 22.11.2018 i.e. date

of disconnection of distribution. As per decision of Issue No. 2, it is apparent
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that after expiry of Interconnect Agreement on 31.03.2018, there was no
renewal of same and in view of Judgment of UCN Cable Network Ltd., supra,
because of being no written Interconnect Agreement, in between, no claim
for a period beyond 31.03.2018, till 22.11.2018, may be made before this
Tribunal, by either side. Because it is against the Statutory Regulation, as
well as Public Policy, propounded in the above judgment. The previous due,
as on 20.09.2017, was also to be paid by Respondent, in accordance with
Interconnect Agreeme'_n.t dated 13.09.2017. This Interconnect Agreement
was disputed by Respondent, but at one place ﬁéUnter claim, is being raised
in the light of above Interconnect Agreement. On the other hand, it is being
said that no such Agreement was th_ere; rather a blank deed was got signed,

subsequently, it came in existence along with this Petition.

28. Either blow hot"(.)r blow cold. Hot and cold rﬁéy not be blown at a
time. Either this Agreement was to be denied and fér this no payment would
have been made or this Agreement is being admitted and payment under it,
ought to have been admitted, or this agreement is being expired, payment
under it is being admitted, again counter claim is being raised. No specific
pleading with regard to fraud and void Agreement dated 13.09.2017 is there,

nor it was duly proved by Respondent. Even at the time of argument, the
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term and period of this Agreement was being admitted. Rather a claim, after
the expiry of above Agreement on 31.03.2018, is being denied. Hence, the
above Agreement under above facts and circumstances, is with
preponderance of probabilities, of being undisputed Agreement. And in this
Agreement a condition was for making payment of previous dues and this
Agreement was of dated 20.09.2017, for outstanding dues and was effective
from 01.04.2017 to 31.03.2018. Hence, nothing was pleaded that the
outstanding amount Was not there. Rather some amount was paid and it
was adjusted against some other concern etc. etc The document itself is a
proof of this fact and the strict interpretation of the fact, written therein, is
to be taken into consideration i.e. to b.e".read, in between the line and this
document, is with its  specific cdnditi._o__n for. -making of payment of
subscription fees for futqre at above rate.énd___outsta.nding till 20.09.2017.
Hence, anything againéf it, is of no avail, for both sidé,. i.e., for Petitioner as
well as for Respondent. The Petitioner, in its writfén submission, as well as
evidence of PW1, has said that invoices were raised and those were
acknowledged and received by Respondent. But the affidavit filed by
Petitioner and his witness PW1, is of no annexures written in it. Hence, the
invoices and the Statement of Accounts, being said to be Annexed with

affidavit in evidence, had not been annexed therein. Hence, it itself is not
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able to prove the fact pleaded by Petitioner with regard to its dues and
payment. But the Respondent in its written statement had annexed the
invoices and had pleaded with regard to Statement of Account pleaded by
Petitioner, wherein specific mention of Statement of Account of Petitioner,
has been made. At Page No. 161 of reply, on behalf of Respondent to the
Petition, Annexure-A, of the invoice reveals, that closing balance on
01.03.2018 for period 01.03.2018 to 31.03.2018 was Rs. 3,10,684/-. Hence,
the actual subscr_iptiqh fee due, till 31.03.2018 ie. date of end of
Interconnect Agreement was Rs. 3,10,684/- on__I'y'.' Hence, this much amount
along with simpl.é interest @ 7% p.a, from the date to due to actual date of
payment, is to be awarded, agaihst Resbdndent in favour of Petitioner.
Hence, this issue is being d_ecide.d with this e_f_fect that Respondent is
liable to make payment tqwards outstandi.n.g dges of Rs. 3,10,684/-, due as
subscription fee, till éﬁd of the Interconnect Agreéhent on 31.03.2018,

along with simple interest @ 7% p.a.

30. Issue No.3

At one place, Respondent pleads that after efflux of time and end of

Interconnect Agreement on dated 31.03.2018, there was no written



27

Interconnect Agreement, in between, and as per Interconnect Agreement
dated 13.9.2017, there was no renewal. Hence, in view of Interconnect
Regulations 2017, as well as law laid down by this Tribunal in UCN Cable,
supra, there is no liability of Respondent to make payment. On the other
hand, Respondent is claiming payment, said to be made for the period after
end of agreement to Respondent. Hence, in view of law laid down as above,
neither Petitioner nor Respondent may claim any liability or duty on the
basis of any oral agreé__r_ﬁeht or relations continued, in between, before this
Tribunal. The decision over Issue No. 1 and 2 had specifically propounded as
above, that once"Agreement was entered, the same was reduced in writing,
with a specific mention of outsténding du.es as on 20.09.2017, in the tune of
Rs. 6,31,987/-. with a prospective subécri.p__tion fees_,:_ as well as continuation
of this Agreement from 1..4.2017 till 31.03..2.018__. This rhay not be resiled by
Respondent by saying: that even before --01.04.2017, there was excess
payment made to Petitioner, or some paymé.r.ut was made prior to
01.04.2017 or 20.09.2017, and it was said to be adjusted against some other
entity. This all are the facts before the enforcement of Interconnect
Agreement dated 13.09.2017. Rather terms agreed and reduced in writing in
above agreement. Hence, the counter claim or refund, being prayed by

Respondent, is also not maintainable on the same policy and proposition of
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law laid down by this Tribunal in UCN Cable Limited Case, supra. Hence, this

issue is being decided against Respondent.

31. Issue No.4

On the basis of discussions made above, this counter claim is to be
dismissed. The Petition is to be partly allowed for an amount of Rs.

3,10,684/- and pendentelite and fu_ture simple interest @7% per annum.

ORDER

On the basis of discussions méde above, thjs__:counter:;;claim is being
dismissed. Petition is being partly aIIowed.. Re._sponden.t is being directed to
make deposit of Rs. ".3,10,684/—- with a p-endentelffé and future simple
interest @7% per annum, till actual date of payfﬁent, within two months
from the date of judgment, in this Tribunal, for making payment to
Petitioner.

Formal order/ decree be got prepared by office, accordingly.

(Justice Ram Krishna Gautam)
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Member
20.04.2023

INC/



